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VEMORANDUM OPI NI ON

Plaintiffs are OCONUS DOD Enpl oyee Rotation Action G oup
(“ODERAG) - - an associ ati on of approxi mately 250 career civil servants
assi gned t o overseas positions with the Departnment of Defense— and two
ODERAG nenber s, Dani el Gaspari no and Edward Vierheller. Plaintiffs
bringthis actiontoinvalidate adraft of the Departnent of Defense
G vilian Personnel Manual Subchapter 1230 (“Draft Subchapter 1230" or
“Draft”), which they all ege has changed the policy with respect to
ext ensi ons of overseas work assi gnnents for civilian enployees. The
matter is beforethe Court on Plaintiffs’ Mtionfor Summary Judgment
(“Plaintiffs’ Mdtion”) and Defendant’ s Cross Motionto Dismiss, or in
the Alternative, for Summary Judgnent (“Defendant’s Mdtion”). Upon
consi deration of the notions, oppositions, replies, andtheentire

record herein, for the reasons stated below, Plaintiffs’ Mdtion for



Summary Judgment i s deni ed and Def endant’s Motionto Dismss, or inthe
Al ternative, for Summary Judgnent, is granted.
| . BACKGROUND!

In 1966, the Departnment of Defense (“DOD’ or “Departnment”)
establ i shed a policy pursuant to 10 U. S. C. 88 1586(a)-(b) that limted

over seas work assignnments for civilianenployeestofiveyears.? The

1 The factual background of this caseis set forthindetail in
t hi s Court’ s MenorandumOpi ni on of March 29, 2000, whi ch grantedin
part and deni ed in part Defendant’s Motionto Di snm ss. Consequently,
this Opinionsets forthonly those facts necessary tothe disposition
of the issues raised by the parties’ pending notions.

Furthernore, as Plaintiffs have failedto conply with LCvR7.1(h)
by not submtting a statenment of di sputed material facts in connection
with either of the pending notions, the Court consi ders Defendant’s
facts admtted. See e.qg., Jackson v. Finnegan, Henderson, Farabow,
Garrett & Dunner 101 F. 3d 145, 154 (D.C. Cir. 1996) ("the district
court i s under noobligationtosift throughthe record" and shoul d
"[i]nstead ... deemas adm tted the noving party's facts that are
uncontroverted by the nonnoving party's Rule [LCvR 7.1(h)]
statenment.”). Thus, unl ess otherw se noted, this sectionsets forth
facts from Defendant’s Statenent of Material Facts Not in Dispute.

210 U.S.C. 8§ 1586(a) provides in pertinent part that:

[It is] the policy of the Congress to facilitate the
interchange of <civilian enployees of the Defense
Est abl i shnent bet ween posts of duty inthe United States and
posts of duty outside the United States through the
establ i shnent and operation of prograns for therotation, to
t he extent consistent with the m ssions of the Defense
Est abl i shment and sound pri nci pl es of adm ni stration, of
such enpl oyees who are assi gned to duty outsidethe United
St at es.

10 U.S.C. 1586(b) authorizes the Secretary of Defense to:

est abl i sh and oper at e prograns of rotation which provide for
the granting of theright toreturnto a positioninthe
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five-year policy has since beenrevised on several occasi ons, nost

recently in 1988. The current version is contained in Civilian
Per sonnel Manual Subchapter 301. 4-2a(1) (“CPMSubchapter 301.4"). In
additionto establishingafive-year limt on overseas positions, CPM
Subchapter 301.4 permts local mlitary commands to grant civilian
enpl oyees ext ensi ons beyond fi ve years t o conti nue wor ki ng over seas on
a case-by-case basis, provided that an enpl oyee conti nues to be rated
fully successful.® The authority to grant extensions under CPM
Subchapter 301.4 is discretionary and i s designed to be exerci sed

flexibly, inorder to neet the evol ving staffi ng needs of DOD over seas.

United States to each civilian enpl oyee inthe departnent
concerned -- (1) who, while serving under a career-
condi tional or career appointnment inthe conpetitive civil
service, is assigned at the request of the departnent
concerned to duty outside the United States, . . [.]

3 CPM Subchapter 301.4 provides in pertinent part:

At the request of managenent, extensions of the 5-year
limtationof upto an additional tour of duty for the
area may be grant ed by DOD Conponent concerned on an
i ndi vi dual - case basi s for enpl oyees who arerated fully
successful or better; are current inthe know edge,
skills, and abilitiesrequiredintheir jobs; and have
successful | y adapted to t he overseas work and cul tural
environnent. An unlimted nunmber of additional
ext ensi ons beyond 5 years, each up to an addi ti onal
tour of duty for the area, may be granted as | ong a[ s]
t he enpl oyee continues to berated fully successful or
better, and managenent certifies that the enpl oyeeis
current in the know edge, skills, and abilities
required in his or her job.



I n practice, the nunber of extensions granted pursuant tothe five-year
pol i cy has varied over the years, often fluctuatinginresponsetothe
changes inactiveduty mlitary forces overseas. See Decl aration of
Deputy Assi stant Secretary of Defense for Civilian Personnel Policy
Di ane Disney (“Disney Decl.”) | 7.

Draft Subchapter 1230is intendedto be thelatest revisionof the
five-year policy, andwi |l repl ace CPMSubchapter 301.4, onceit is
promul gated. Anmong ot her things, Draft Subchapter 1230 proposes
changi ng CPMSubchapt er 301. 4 by |i mi ti ng ext ensi ons beyond t he fi ve-
year limt to one renewal tour of duty#and by transferring authority
to grant extensions fromthe |l ocal | evel tothe maj or command | evel .
The particulars of Draft Subchapter 1230 are still being devel oped.?®

On March 26, 1997, DOD Deputy Assi stant Secretary of Defense for
Civilian Personnel Policy (“DASD(CPP)”), Diane M Di sney, issued a
menor andumas i nteri mgui dance on over seas ext ensi ons pendi ng t he

promul gati on of Subchapter 1230 (“Interi mGui dance”). The lnterim

4 Atour of dutyisthelengthof tine of the enployee’s origi nal
over seas assignnment.

> Between January and Sept enber 1998, DODrecei ved comment s on
Draft Subchapter 1230 fromwi thinthe Departnment. Between February
1998 and March 1999, DODrevi sed Draft Subchapter 1230 based on t hese
conments. On February 15, 2001, the Director of the G vilian Personnel
Managenment Service circul ated a revi sed wor ki ng draft of Subchapt er
1230 tothe Directors of Civilian Personnel Policy for coments. DOD
pl ans anot her i nternal solicitation of comments onthe reviseddraft in
t he upcom ng nont hs. See Def.’s Subm ssion of March 15, 2001, in
Response to the Court’s March 5, 2001 Order (“Def.’s Subm ssi on of
March 15, 2001").



Gui dance reaffirmed t hat CPMSubchapter 301.4 continuedto set forth
t he current policy on tour extensions and would remainineffect until
finalization of Draft Subchapter 1230. The Interi mGui dance al so
expl ai ned that extensions would be granted in “extrenely rare
situations.” See Defendant’s Menorandumof Points in Qppositionto
Plaintiffs’ Mtion for Summary Judgnent and I n Support of Defendant’s
Cross Motionto Dismiss, or inthe Alternative, for Summary Judgnent
(“Def.”s Mot.”) at Ex. 5.

Plaintiffs allege that, in responseto the Interi mGui dance,
several mlitary commands, including U S Arny Europe (“USAREUR’) and
U.S. Air Force Europe (“USAFE’), have begun inplenmenting Draft
Subchapter 1230. In particular, they claimthat mlitary commands have
reduced t he nunber of civilian enpl oyees renai ni ng over seas nore t han
five years and have granted extensi ons beyond five years only in
increasingly rare circunstances. See Conpl. Exs. G1; Plaintiffs’
Menor andumof Poi nts and Aut horities in Qopositionto Defendant’s O oss
Motionto Dismss, or inthe Alternative, for Sunmary Judgnent (“Pls.’
Opp’ n”) at 21-25.

Plaintiffs nove for summary j udgnent, and ask the Court to find
as a matter of law that Draft Subchapter 1230 is “arbitrary and
capricious” inviolationof the Adm nistrative Procedure Act (“APA"),
5US.C 8706(2)(A). Defendant cross-noves to dismss Plaintiffs’

chal l enge due to | ack of finality, ripeness and standi ng, and for



sunmary judgnent on the ground that Draft Subchapter 1230 is not
arbitrary and capri cious.
1. STANDARD OF REVI EW

Both parties have noved for summary judgenent. Defendant,
however, has styled its notion as a Motion to Disnmiss or, in the
Alternative, for Sunmmary Judgnent. |n support of its notion, Defendant
subm tted and rel i ed upon several documents outsi de t he pl eadi ngs.
Accordingly, Defendant’s Motionwi || betreated as a Motion for Summary
Judgnent. Fed. R Civ. P. 12(b).

Sunmary judgnment wi || be granted when t he pl eadi ngs, depositions,
answers tointerrogatories and adm ssions on file, together with any
af fidavits or decl arati ons, showthat thereis no genuineissueasto
any material fact and that the noving party is entitledtojudgnent as
a matter of law. Fed. R Civ. P. 56(c).

I11. ANALYSI S

A. The Court Lacks Jurisdiction®

¢ Plaintiffs argue that the Court’s March 29, 2000 Menor andum
Qpi ni on, which held that Draft Subchapter 1230 constitutes final agency
action, is the law of the case and bars all of Defendant’s
jurisdictional arguments. The Court’s Qpi ni on, however, is not thelaw
of the case because it isaninterlocutoryruling. Seee.g., Angevine
v. District of Colunbia, 106 F.3d 1018, 1023 (D.C. Cir. 1997).
Mor eover, the posture of this case, nowat the summary j udgnment st age,
has changed. Defendant has submtted uncontroverted evi dence rebutting
Plaintiffs’ allegations and establishingthat Draft Subchapter 12301 s
not final. See section Il1l.A linfra. Furthernore, Defendant is
asking the Court torulefor thefirst tinme onripeness and st andi ng,
whi ch are separate | egal argunents fromthe finality of agency action
addressed inthe Court’s Opi nion. Accordingly, thelawof the case
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Def endant argues that the Court | acks subject matter jurisdiction
because: (1) Draft Subchapter 1230 does not constitute “final agency
action” for purposes of the APA; (2) Draft Subchapter 1230 i s not ripe
for review, and (3) Plaintiffs |ack standing to challenge Draft
Subchapt er 1230. Plaintiffs oppose Defendant’ s argunents intheir
entirety and, inthe alternative, request jurisdictional discovery
pursuant to Fed. R Civ. P. 56(f).

As aprelimnary matter, the Court denies Plaintiffs’ request for
jurisdictional discovery. Plaintiffs seek information that is
entirely unrelatedto the jurisdictional issues raised by Defendant.
Plaintiffs’ request provides in full:

| f permtted discovery, plaintiffs wouldobtain
docunments which include, anmong others, the
adver se and ot her corment s recei ved by the DODin
t he course of the two years since the Rul e was
i npl ement ed; statistical docunentation of the
di sparate age i npact of the Rule, theinability
of the DODto fill vacated positions with either
new hires or a mlitary spouses, the | ack of
statistical showi ngthat newhires for “future
| eaders” of DOD or mlitary spouses are goi hg
unful filled; and docunents whi ch showt hat DOD
has been obligated to of fer cash bountiesto fill
positions abroad and has ot herw se not been abl e

tofill the positions vacated by Plaintiffs and
career-civil servants simlar tothemwho have
been involuntarily rotated by the Rule. | would

al so seek informati on that refutes the notion
t hat “over 5" ers” do not mmintain currency in
skills, are assistedinthis respect by forced
rotation, as well as data show ng that the

doctrine does not bar Defendant’s jurisdictional argunents.
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Priority Placenment Programoften di scrim nates

agai nst these enpl oyees.
Plaintiffs’ Rule 56(f) Affidavit at § 5. All of the requested
i nformati on appears to be directed at the substantive nmerits of the
five-year policy (i.e., whether the policy satisfies DOD s objecti ves).
None of thisinformationrelates tothe jurisdictional issues of the
finality of the agency acti on, ripeness or standi ng. Accordingly,
Plaintiffs’ jurisdictional discovery request is denied.

1. Draft Subchapter 1230 is not “Final Agency Action”

Judicial reviewunder the APAislimtedto reviewof final agency

action. 5U.S.C. 8§ 704. For agency actionto befinal, it "nmust mark
t he consummati on of t he agency' s deci si onnmaki ng process, " and "nust be
one by which rights or obligations have been det erm ned, or fromwhich

| egal consequences will flow " Bennett v. Spear, 520 U. S. 154, 178

(1997) (citations and internal quotation marks omtted).

On March 29, 2000, this Court ruled that for purposes of
Def endant’ s Motionto Dismss, where Plaintiffs’ allegations nust be
t aken as true, Draft Subchapter 1230 was final agency action. 1In
particul ar, the Court accepted as true representati ons that Draft
Subchapt er 1230 was bei ng i npl enment ed by various m litary comrands,
t hat DOD had conpl et ed t he process of devel opi hg Draft Subchapter 1230,

and t hat DOD had no pl ans to change it. Defendant, however, nowoffers



uncontroverted evidence i n support of its Mdtion for Summary Judgnent

to establish that Draft Subchapter 1230 is not final agency action.

For exanpl e, DOD of f ers undi sput ed evi dence show ng t hat Draft
Subchapter 1230 remai ns i n t he process of revi si on. Between January
and Sept enber 1998, DODrecei ved comment s and/ or approval s fromw thin
DOD on Draft Subchapter 1230 and i ncorporated these changes into
anot her version of the Draft between February 1998 and March 1999. See
Di sney Decl. 1 17-18. On February 15, 2001, the revi sed wor ki ng
Draft was circulatedtothe Directors of G vilian Personnel Policy for
comments. DODis currently planning aseconddistributionwthinthe
Depart nment of the newy revi sed Draft Subchapter 1230 f or comrent s.
Di sney Decl. 9§ 19; see Def.’s Subm ssion of March 15, 2001.

Plaintiffs argue that Draft Subchapter 1230 shoul d still be deened
fi nal agency action, notw t hstandi ng t he on-goi ng revi si ons, because
mlitary commands are, inpractice, followingits substance by granting
fewer extensions and permtting only senior |evel officials to approve
tour extensi ons. However, evenif these changes are occurring, they
ar e bei ng undert aken pursuant to CPMSubchapt er 301. 4, enbodyi ng DOD s
current policy, and not Draft Subchapter 1230.

For exanpl e, two DASD ( CPP) Menoranda i ssued i n March of 1997
state explicitly that CPMSubchapter 301. 4w ll remainineffect until
Draft Subchapter 1230 is pronul gated. See Def.’s Mdt. at Exs. 4-5.

Plaintiffs’ own exhibits confirmthat CPM Subchapter 301.4 is the



current policy in place. See Plaintiffs’ Menorandumof Points and
Aut horities in Support of their Motion for Summary Judgnent (“Pls.
Mot.”) at Exs. 3, 13. As aresult, local mlitary conmanders are
aut hori zed under CPM Subchapter 301.4 to grant case-by case tour
ext ensi ons exceedi ng one renewal tour of duty. See Disney Decl. | 2.
Such ext ensi ons, whi ch conti nue to be granted, woul d contravene t he
terns of Draft Subchapter 1230 if that proposed policy were currently
ineffect. See Declaration of Toni B. Wai nwight, Director of Gvilian
Per sonnel for U . S. Arny Europe (USAREUR) (“Wai nwight Decl.”) 915, 9.
Furt hernore, any recent reduction in the nunber of extensions by | ocal
mlitary conmands i s entirely consistent with CPMSubchapt er 301. 4,
whi ch permts the di scretionary award of extensi ons based on changi ng
nm ssion requirements. See Disney Decl. T 4, 7-8.

Accordi ngly, because the undisputed facts show that Draft
Subchapter 1230 is inthe process of being devel oped and i s not the
policy currentlyineffect, it does not constitute “final” action for
APA revi ew.

2. Draft Subchapter 1230 Is Not Ri pe for Review

Def endant al so argues t hat Draft Subchapter 1230 is not ripe for
review. Ripeness depends on “both the fitness of the issue for
j udi ci al decisionandthe hardshiptothe parties of w thhol di ng court

consi deration." Abbott Laboratories v. Gardner, 387 U.S. 136, 149

(1967).
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First, Draft Subchapter 1230 is not fit for review. As explai ned
inthe foregoing section, Draft Subchapter 1230 is still being revised.
| ndeed, the version of Draft Subchapter 1230 t hat was chal | enged when
t hi s Conpl ai nt was fil ed has al ready been revi sed and nay be changed
further after it isredistributedfor corments within DOD. See Di sney
Decl . 1 17-19. Judicial reviewat this point “would benefit froma
nor e concrete setting,” and there i s obviously no point ineval uating
thelegality of aDraft policy whichis subject to on-goingrevision.

See Continental Air Lines, Inc. v. Cvil Aeronautics Board, 522 F. 2d

107, 125 (D.C. Cir. 1974); see also Oinionv. Federal Aviation Admn.,
73 F.3d 1126, 1131 (D.C. Cir. 1996)(factorsin determ ningfitness
i ncl ude whet her the questionis purely | egal, whether the court woul d
benefit froma nore concrete setting and whether the decision is
final).

Second, Plaintiffs suffer no hardshi p fromthe exi stence of Draft
Subchapter 1230. Plaintiffs argue that Draft Subchapter 1230 has
resulted in denials of many extensi ons of overseas tours of duty,
causi ng si gni ficant hardshi p to t he professional and personal |ives of
t hose affected. Wiile Plaintiffs’ clains of hardshi p are by no neans
insignificant, all changes inthe practice of granting extensions of
over seas tours of duty have been nade pursuant to CPMSubchapt er 301. 4,
not Draft Subchapter 1230. Thus, Plaintiffs’ hardship derives from

application of CPM Subchapter 301.4, not Draft Subchapter 1230.
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Accordi ngly, given that Draft Subchapter 1230 is not “fit for
review' and that there is no “hardship” deriving froma delay in
review, the Court concl udes t hat Draft Subchapter 1230 is not ripe for
revi ew.

3. Plaintiffs Lack Constitutional Standing

Def endant argues that Plaintiffs | ack standing to chall enge Draft
Subchapt er 1230. To have standing, Plaintiffs nmust allege: (1) an
injury in fact that is concrete and particul ari zed and “actual or
i m nent, not conjectural or hypothetical,” (2) “a causal connection
bet ween the i njury and t he conduct conpl ai ned of” and (3) that it is
“l'ikely” rather than nerely speculative that the injury will be

redressed by therelief requested. See e.qg., Lujan v. Defenders of

Wlidlife, 504 U S. 555, 560-561 (1992)(internal quotations omtted).
Plaintiffs fail toestablishstandinginthisinstance becausetheir
injury is “conjectural or hypothetical.”

As expl ained in the foregoi ng sections, Draft Subchapter 1230 has
not yet been fully fornul ated, finalizedor i nplenmented. Any injury
Plaintiffs currently cl ai mderives fromCPMSubchapt er 301. 4 and | ocal
command i nterpretations thereof. Thus, theonlyinjurytraceableto
Draft Subchapter 1230 is the possibility that Plaintiffs will be
unl awf ul | y deni ed ext ensi ons of tours of duty sonetineinthe future

based on Draft Subchapter 1230 once it is revised and pronul gat ed.
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Thisinjuryis purely “conjectural and hypothetical.” Accordingly,
Plaintiffs |ack standing to challenge Draft Subchapter 1230.

| n sum because t he undi sputed facts showthat Draft Subchapter
1230 i s not final agency action and not ripe for review, and that
Plaintiffs |lack standi ng, the Court concludes that it | acks subj ect

matter jurisdiction over Plaintiffs’ clains.

B. Draft Subchapter 1230 is not Arbitrary and Capri ci ous’

“Intheir notion papers, Plaintiffs anal yzed Draft Subchapter 1230
under the framework establ i shed by Chevron, U.S.A., Inc. v. Natural
Resour ces Defense Council, Inc. 467 U S. 837 (1984). Chevron, however,
is inapplicable to the instant case, as Chevron is principally
concerned wi t h whet her an agency has authority to act under a statute,
and whet her t he agency’ s construction of the statuteis faithful toits
pl ai n meaning or “is based on a perm ssible construction of the
statute.” Chevron, 467 U. S. at 842-843. Here, the authorizing statute
gi ves DOD express authority to exerciseits discretionto establisha
rotation policy that facilitates the “interchange of civilian
enpl oyees” between posts inthe United states and t hose abroad pur suant
to10 U.S.C. 1586(a). See 10 U.S.C. 1586 (b)-(c). As such, this case
does not pose a question of whet her DOD “perm ssibly interpreted’ the
aut hori zing statute inestablishing Draft Subchapter 1230. The only
i ssue here is whether DOD s exercise of its discretionary authorityin
creatingarotationpolicythat limtstours of dutytofiveyearswth
fewexceptions is reasonable. Accordingly, the questionfallswthin
t he province of traditional arbitrary and capricious review Seee.q.,
Agent v. Halala, 70 F. 3d 610, 616 (D.C. Cir. 1995) (arbitrary and
capricious review, not Chevron, applies as the FDA had aut hority under
the Nutrition Labeling and Educati on Act tointerpret statute andthe
onl y questi on was whet her FDA' s di scharge of aut hority was reasonabl e);
O. G Bulk Shipsinc. v. United States, 132 F.3d 808, 812 n.7 (D.C. Grr.
1998) (when Congr ess has expressly del egated authority to the agency to
elucidate a specific provision of the statute by regul ation, the
ensui ng regul ati ons are revi ewed pur suant to t he
arbitrary-or-capricious standard).
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Even assum ng subj ect matter jurisdiction, the record denonstrates
that Plaintiffs’ challenge to Draft Subchapter 1230 fails as a matter
of | aw.

An agency’s action may be set asideonly if it is “arbitrary,
capri cious, an abuse of di scretion, or otherw se not i naccordance with
law.” 5U S. C §8706(2)(A). Inmkingthis finding, the Court “nust
consi der whet her the deci sion was based on a consi deration of the
rel evant factors and whet her there has been a cl ear error of judgnent.”

Citizens to Preserve Overton Park, Inc. v. Vol pe, 401 U. S. 402, 416

(1971). If the “agency’s reasons and policy choices. . . conformto
‘certain mninmal standards of rationality’ . . . theruleis reasonable

and nmust be uphel d”, Snall Refiner Lead Phase- Down Task Force v. EPA,

705 F. 2d 506, 521 (D.C. Cir. 1983)(citationomtted), even t houghthe
Court itself m ght have made different choices.

Appl yi ng t hese standards, it is clear that Draft Subchapter 1230
wi t hstands APAreview. Draft Subchapter 1230 woul d ef f ect two changes
inthe current policy: it would elimnate the authority of | ocal
supervi sors to grant extensions, authorizing only the maj or command
| evel to grant extensions beyond five years; it would also allowonly
one extensionto be granted beyond five years. See D sney Decl. | 12.
Both of these changes have a rational basis.

The first change i s designed to m nim ze personal influence and

maxi m ze obj ectivity in personnel staffing matters. Currently, |ocal
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managenent officials have the authority to rul e onthe extensions of
their friends and cl ose associ ates. DOD beli eves that keepi ng t he
authority at a higher | evel ensures that extensi ons are made based on
DOD m ssion requirements. See Disney Decl. T 13.

The second proposed change- - prohi bi ti ng ext ensi ons beyond one
renewal tour of duty--isrelatedtothe downsizing or “drawdown” of
active duty forces abroad and t he conconi tant declineinthe nunber of
avai |l abl e overseas positions for civilians. Overseas experienceis
critical tothe career devel opnment of DOD enpl oyees. 1d. Y 15-16.
Wth fewer positions avail abl e overseas, DOD believes that it is
necessary to rotate personnel in such positions nore frequently so that
a greater nunmber of DOD enpl oyees have the opportunity to work
overseas, as is contenplated by 10 U.S.C. § 1586.

Openi ng up overseas positions also ensures that enpl oynent
opportunities are available to the increasing nunber of spouses of
servi cemenbers who are stationed abroad. Providing enpl oynent
opportunities tothemis essential tothe recruitnent and retention of
active duty personnel, as mlitary spouses are increasingly entering
t he workforce. 1d. Mreover, DODbelievesthat [imting extensionsto
one renewal tour of duty will ensure that its enpl oyees abroad do not
| ose their skills, especially in the technology area. 1d.

Plaintiffs respond to Defendant’s argunents with a litany of

criticisnms of Draft Subchapter 1230. As a prelimnary matter, it
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shoul d be not ed t hat nost of Plaintiffs argunments are directed at the
substanti ve basis for the proposed five-year policy, rather thanthe
| egal ity of DOD' s reasoni ng or deci si on-naki ng process. The rol e of
t he Court, however, is not to undertake a de novo scrutiny of the
substantive nerits of acivilian personnel policy. The expertise for
that task |ies exclusively with DODand t he executive branch. Therole
of the reviewing court is nerely to assess whet her DOD:

relied on factors whi ch Congress has not intended it to

consider, entirely failed to consider an inportant aspect of

t he probl em offered an expl anation for its decisionthat

runs counter to the evidence before the agency, or is so

i npl ausi blethat it could not be ascribedtoadifferencein
view or the product of agency experti se.

See Motor Vehicle Mrs Ass’nof United States, Inc. v. State Far mMit.

Auto. Ins. Co., 463 U S. 29, 43 (1983). Furthernmore, the Court

exerci ses a speci al deferenceincasesinvolvingmtters of mlitary

managenent. See Doe v. Sullivan, 938 F. 2d 1370, 1380 (D.C. Gir. 1980);

Dilley v. Al exander, 603 F. 2d 914, 919-920 (D.C. Cir. 1979). Wth

these principles in mnd, the Court turns to the particul ars of
Plaintiffs’ argunents.

First, Plaintiffs dispute that overseas enpl oyees will | ose
currency inskills if they remain abroad indefinitely. They also
di sagree that overseas positions foster professional devel opnent or

i mprove opportunities for spouses of servi cenenbers. See Pls. Qop’ n at
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25-27. Plaintiffs, however, have of fered no evi dence to substanti ate
their bald factual assertions.

Second, Plaintiffs argue that the positions vacat ed pursuant to
Draft Subchapter 1230 wi || remai n vacant, thereby defeating DOD s goal
of rotating a wi der range of civilian enpl oyees into overseas
positions. Inparticular, Plaintiffs assert that: (1) the five-year
policy applies only to G512 positions or higher, and thus, qualified
and experienced replacenments aredifficult tofind; (2) thelengthy
security clearance process andthe five-year limt deter candi dates
fromapplying; and (3) mlitary spouses—the group of enpl oyees DOD
hopes to assist--lack the credentials for the positionsthat will be
made avail able. Plaintiffs claimthat as aresult, DOD has al ready
been forced to consider signing bonuses to attract candidates to
over seas assi gnnments and t hat t hose assignments will remai nunfill ed.

Agai n, the record reveal s no evi dence supporting Plaintiffs’
factual assertions. Furthernore, Defendant has of fered evi dence, which
Pl aintiffs have not di sputed, showi ng that Draft Subchapter 1230
applies to aw de range of grade | evel s, including those positions
| ower than GS-12; that mlitary spouses are conpetitive for these
positions; that overseas tours of duty assi st in career devel opnent;
and that on the whol e, U. S. -based civilian enpl oyees have better access
totraining thantheir counterparts stati oned overseas. See Di sney

Decl. 1, 9, 15(b)-16
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Third, Plaintiffs argue that Draft Subchapter 1230 constitutes a
formof age-di scrim nation becauseit will have a di sproportionate
i npact on ol der enpl oyees. Again, Plaintiffs present no conpetent
evi dence substantiating this claim?® Furthernore, Draft Subchapter 1230
applies equally to all non-exenpt enpl oyees regardl ess of age, applies
to all positions belowthe GS-6 |evel, not only to higher |evel
positions |likely to be hel d by seni or enpl oyees, and was drafted by DOD
for reasons entirely unrelatedto age. See id. 11 12-16; Def.’ s Mot.
at Exs. 5, 8.

Fourth, Plaintiffs conplainthat thedraft policyisarbitrary and
capri ci ous because enpl oyees forfeitedtheir rightstoreturn totheir
previ ous positionsinthe United States wi th t he under st andi ng t hat
t heir tours abroad woul d be i ndefinitely extended. However, since
1966, DOD has consi stently required all persons recruited for career
status positions overseas to sign arotation agreenent provi di ng t hat
if enpl oyees wish to continue working for DOD, they nust either

exercise their right toreturnwithin five years or enroll in the

8Plaintiffs’ only submi ssiononthisissueis atablereceived
t hrough a FO Arequest entitled “Nunmber of Civilians Locat ed Qutside
CONUS by Age and Years of Service As of June 1998.” See Pls.’
Affidavit of Walter G Birkel at Ex. 7. Plaintiffs admt that they do
not knowt he source of the tabl e or the nmeani ng of t he data presented
therein. See Pls.” Mdot. at Ex. 17. Consequently, the Court consi ders
this table of no probative val ue.
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Priority Placenent Programthereafter (“PPP").° See Conpl. T 13 & Ex.
A; Answer | 13.

Finally, Plaintiffs argue that Draft Subchapter 1230 is arbitrary
and caprici ous because it is not inconpliance wth various | aws and
DOD Directi ves. Defendant, however, offers uncontroverted evi dence
showi ng t hat Draft Subchapter 1230 was devel oped i n conpliance with all
applicable laws and DOD Directives. 10

First, contrarytoPlaintiffs’ assertion, the draft policy was
devel oped after consultationw ththe Gvilian Personnel Policy Council,
as required by DODDirective 1400. 24 § 3.1 and DOD 1400. 25- MChapt er 100
8B 1l.a. SeeDisney Decl. 9. Second, the Draft Subchapt er 1230 does
not violate DOD s requi renment that civilian managenent aut horities be
del egated to the “| owest practical level.” See DOD 1400.24 § 3.8.

Draft Subchapter 1230 refl ects DOD s consi dered j udgnment that t he nmaj or

DODcreated PPPinthe 1970s to find newpositions for civilian
enpl oyees returni ng fromoverseas who had | ost theright toreturnto
t hei r previ ous positions, and for enpl oyees whose grade had i ncreased
whi | e t hey wer e over seas and who t herefore chose not toreturntotheir
previ ous, | ower grade positions. Under PPP, enpl oyees returningtothe
Uni t ed St at es sel ect a geographi cal area of the United States i n which
t hey want towork. |f they do not receive an of fer of DOD enpl oynent
wi th the sane seniority, status, and tenure (although not necessarily
t he sane position) held prior totheir overseas enpl oynent withinthat
geogr aphi cal area, they nust chose anot her area in which they are
willing to accept work. See Def.’s Mdt. at 4; Conpl. { 13.

10 Admi nistrative rules involving personnel matters are
specifically excluded fromAPA s noti ce and conment provi sions. 5
U . S.C. §8 553(a)(2).
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conmand | evel is thelowest practical | evel at which objectivityintour
extensi ons can be assured. See Disney Decl. { 13.

Third, Plaintiffs have of fered no evi dence show ng how Draft
Subchapt er 1230 m ght vi ol at e DCD 1400. 24 § 3. 10, whi ch concerns “nerit
systens princi pl es, equal conpensati on and enpl oynent opportunities, and
wor kf orce diversity goals and objectives.” The policy does not
di scri m nate agai nst any particul ar group, but rather, is ainmed at
ensuring that overseas rotations are broadly avail ableto aw der range
of DOD enpl oyees. See Disney Decl. T 15.

Fourth, the policy is not an i nproper reduction in workforce
(“ReductioninForce” or “RIF"). RIFoccurs where an agency terni nates

its enpl oyees to reduce the size of its work force. See Tiltti v.

Wei se, 155 F.3d 596, 601 (2d Cir. 1998). Draft Subchapter 1230
facilitates the rotati on of personnel in overseas positions; it does not
elimnate positions nor reduce the size of the workforce, and
consequently, conpliance with RIF regulations is not required.
Finally, contraryto Plaintiffs’ assertions, DASD (CPP) and t he
Deputy Assi stant Secretary of Defense for Force Managenent Policy are
vested w th policy-nmaking authority related to personnel matters, and
acted within the sphere of their authority in devel oping Draft
Subchapter 1230. See DOD 1400. 25-M Chapter 100 8§ C.1.a & c.; DOD

Directive 1400.25 § 4.1.
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G ven that the uncontroverted evi dence establ i shes t hat DCD act ed
reasonably in formul ating Draft Subchapter 1230, and that the Draft has
arational basis, the Court concl udes that Draft Subchapter 1230 i s not
arbitrary and capri cious.

C. The Interim Guidance is Not Arbitrary and Capri ci ous

Plaintiffs argue for the first tinme--in a footnote in their
Oppositionto Defendant’ s Motion--that they are al so chal | engi ng t he
I nteri mQui dance, inadditionto Draft Subchapter 1230, as arbitrary and
capricious. See Pls.” Opp’'nat 22n. 7. Specifically, they contend
that the Interi mGui dance changed the five-year policy because it
provi ded t hat ext ensi ons beyond the five-year limt woul d be granted
only in “extrenely rare situations.”

Plaintiffs’ challengetothe Interi mGuidance fails for several
reasons. First, the challengeis outsidethe scope of this suit, as
Pl aintiffs have repeatedly representedthat therelief they seekis
i nval i dation of Draft Subchapter 1230. See Pls.” Notice of Mot. for
Sum J.; Pls.” Mt. at 1.

Second, because the InterimQ@uiidanceis DOD s interpretationof its
own rul e, nanmely CPMSubchapter 301.4, it cannot be set aside unlessit
is plainly erroneous or inconsistent withtheternms of therule. See

e.qg., Davis v. Latschar, 202 F. 3d 359, 365 (D.C. Cir. 2000). The

I nteri mQui dance is clearly not inconsistent with CPM301.4. Infact,

t he I nteri mQui dance expressly reaffirned that CPMSubchapt er 301. 4 set
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forththecriteriafor granting extensions. See Def.’s Mot. at Ex. 5.
Mor eover, even t hough the I nteri mQui dance states that extensi ons shoul d
be “extrenely rare,” this |anguage i s consi stent with CPMSubchapt er
301. 4, which provides for the discretionary grant of extensions based
on evol vi ng staffing needs. See Di sney Decl. {1 4, 7-8. Indeed, the
nunber of extensions granted pursuant to the five-year policy has al ways
fluctuated depending on m ssion needs, and the |iberal grant of
ext ensions Plaintiffs urge has never been the policy or the practi ce.
Id.

Finally, evenif the “extrenely rare” | anguage were to constitute
a changeinthelong-termpolicy withrespect toextensions, thelnterim
Qui dance is not arbitrary or capricious for the reasons articulatedin
section IIl. Bsupra. That is, thelnteri mGui dance is areasonable
responseto: (1) the declineinthe nunber of overseas positions as a
result of the drawdown of active duty forces; and (2) DOD' s goal s to
provi de over seas enpl oynent opportunities and career devel opnment for
civilian enployees basedinthe United States; to i ncrease enpl oynent
opportunities for spouses of mlitary nenbers; and to ensure that
civilian enpl oyees maintain their professional skills, especially
technol ogy skills. In view of these considerations, the Interim
Gui dance cannot be considered arbitrary and capri ci ous.

I V.  CONCLUSI ON
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For all the foregoing reasons, Plaintiffs’ Mtion for Summary
Judgnent i s deni ed, and Defendant’ s Cross-Mtion for Summary Judgnent

is granted. An Order will issue with this Opinion.

Dat e G adys Kessl er
United States District Judge

Copi es To:

Wal t er CGeorge Birkel

Suite 300

TI GHE, PATTON & BABBIN, P.L.L.P.C.
1747 Pennsyl vani a Avenue, NW
Washi ngt on, DC 20006

Amanda Quest er

U. S. DEPARTMENT OF JUSTI CE
Federal Programs Branch
901 E Street, NW

Washi ngton, DC 20530

23



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

OCONUS DOD EMPLOYEE ROTATI ON
ACTI ON GROUP, et al .,

Plaintiffs,
V. Civil Action No.
99-118 (&K
WLLIAM S. COHEN, Secretary,
Depart ment of Defense;

Def endant .

ORDER

The matter is before the Court on Plaintiffs’ Mdtionfor Sumary
Judgnent and Defendant’s Oross Motionto Dismss, or inthe Alternati ve,
for Summary Judgnment. Upon consi deration of the notions, oppositions,
replies, and the entirerecord herein, for the reasons statedinthe
acconmpanyi ng Menmorandum Opinion, it is hereby

ORDERED, that Plaintiffs’ request for jurisdictional discoveryis
denied; it is further

ORDERED, that Plaintiffs’ Mdtion for Summary Judgnent i s deni ed
[#26]; it is further

ORDERED, that Defendant’s Cross Motion to Dismss, or in the

Alternative, for Summary Judgnment [#34], is granted

Dat e d adys Kessl er
United States District Judge



Copi es To:

Wal t er George Birkel

Suite 300

TI GHE, PATTON & BABBIN, P.L.L.P.C
1747 Pennsyl vani a Avenue, NW
Washi ngton, DC 20006

Amanda Quest er

U. S. DEPARTMENT OF JUSTI CE
Federal Prograns Branch
901 E Street, NW

Washi ngton, DC 20530



